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3:17 I nterests Without Financial Consequences

Even where nonfinancial interests are
concerned, those of the cestui have to be set first.

The duty not to take any advantage can aso be phrased as the duty to set the interests of the
cestui firg, or ahead of those of the fiduciary. To the extent that the interests in question are purely
financid, it seems clear that the trustee violates this duty when he manages the trust in such away asto
give himsdf more money than the beneficiary. For then, indead of setting the beneficiary's interest
ahead of his own, he does the opposite and sets his interests ahead of those of the beneficiary; and this
is S0 because he takes some advantage.

But even where nonfinancid interests are concerned, those of the cestui have to be st firg.
An interesting example may be found in the writings of the Roman lawyer and statesman Marcus Tullius
Cicerg, in his book on Mord Duties (De Officiis, 3.26.99). In that book, Cicero praises the loyaty
and "fidditas’ of M. A. Regulus, a Roman senator who was taken prisoner of war by the Carthaginians.
They sent him back to Rome to plead before the senate for an exchange of prisoners, but they required
him first to give his word that if the exchange of prisoners were not approved, he would return
voluntarily to his captors.  When Regulus arived a the Roman senate, ingtead of arguing for the
exchange, he argued doquently against it snce, in his view, such an exchange would have been very
bad for Rome. The senate gpplauded his patriotism and voted againgt the exchange; whereupon
Regulus returned to his captors and suffered a horrible death(1) at their hands.  Thiswas, for Cicero, a
compdlling example of virtue, that Regulus had placed his duty to Rome above his sdf-interest.

While no modern Cdifornia cases have yet dedt with duties of preference with regard to
nonfinancia issues, the basic principles can be illustrated by an extreme hypothetica case: Suppose a
trustee receives two gold coins, it being understood that one of them is for the cestui, and the other he
may keep. If the gold coins are identical, one would think that the trustee might choose ether one for
himsdf and give the other to the beneficiary. It is after dl his duty to receive the coins and pass one on
to the cestui. How could the beneficiary have been harmed by this choice? — But suppose one of the
coins is pink gold and the other is yellow gold, and the trustee decides to give the pink one to the
beneficiary and the beneficiary complains that he was entitled to the yellow one: if he bringshisdam to
court, will it be susained? The trustee will defend on the ground that the coins are equd in vaue, but
the cestui will deny it, and will in fact say to the trusteg, "If you redly beieve that, then give me the
ydlow one!” It is clear that the beneficiary has no right to make the selection of coins: that isthe
prerogative, and duty, of the trustee. But in making the selection, the trustee must set the interests of the
beneficiary ahead of his own, and by indgsting on a particular coin againg the wishes of the cestui, the
trustee breaches this duty.

A dmilar issue arises in edtate practice: One Sster, her mother's favorite, is gppointed executrix
of the mother's estate, and the will provides that she must give her older sister a combination of cash and
property (in her discretion) worth $1 millior. The residue of the mother's estate she may keep for
hersdlf. The edtate has cash in excess of $2 million after payment of al debts, taxes, and expenses. The
executrix offers her older sister $100,000 in cash and a parcd of property she contends is worth
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$900,000. The older sgter says, "The parcd of property you have offered me is not redly worth
$900,000, and you have failed to satisfy the bequest." The executrix cdls in an appraiser who testifies
that in fact the property is worth $900,000; but the older sster says, "'If you believe your gppraiser, then
keep the property for yoursdf. | want $1 million in cash." — The law of fiduciary duty, particularly the
duty of preference, would support the older sster, but the generd law of edtates, particulaly the
provisons giving the executrix discretion to carry out the provisions of the will, supports the executrix.
The result will vary according to whether there are other consderations affecting the estate—such as
any negative tax consequences ¢f sdling the property to redize cash, or other reasons that it would
disadvantage the sster to sdll the property: if it would be as easy for the estate to sdll the property as for
the older sgter, the older Sster will win; otherwise, she might not.
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Endnotes
1 (Popup - Popup)
Cicero tels us that he died of deep deprivation—aform of torture known even in Roman times,
goparently.



